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ViaElectronicFiling
Mr. William F. Caton
Acting Secretary
FederalCommunicationsCommission
~ 12th st., s.w.
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Re: Applicationby Verizon-NewEnglandInc. for Authorizationto ProvideIn-Region
InterLATAServicesin theStateofRhodeIsland, CCDocketNo. 01-324

DearMr. Caton:

At therequestoftheCommission’sstaff, AT&T submitsthis exparteletterto addressthe

significanceforthis proceedingoftheJanuary28, 2002orderonunbundlednetworkelement

ratesoftheNewYorkPublicServiceCommission(NYPSC)1. ThisNYPSCorderresets

Verizon’sNewYork switchingandotherUNIE ratesbasedonmoreaccurateinfomiationabout

Verizon’sswitchingcostsandcurrentmarketconditionsandtechnologies.TheOrderconcludes

that TELRIC nowrequiresdramaticallylowerratesthanthe“temporary”UNE ratesthathave

beeneffectin NewYork (subjectto refund)since1997. Thesenewratesarealso dramatically -

lowerthanVerizon’sUNEratesin RhodeIsland.



As explainedin detailbelow, thisNYPSCordermeansthatVerizon’sapplicationfor in-

regioninterLATA authorityin RhodeIslandmustbedenied. In particular,Verizonhasdefended

its RhodeIslandrateson thesolegroundthat theyare“comparable”to theratesthathadbeen

approvedby theNewYork PSCin 1997andthatVerizonimportedintoMassachusettsin 2000.

Verizonhasreliedon thefactsthatthe 1997NewYork rateswereheldto satisfythechecklistin

theCommission’sNewYork~271 Order in 1999andthat, basedon this 1999 finding, the

CommissiondeemedthecomparableMassachusettsratesto satisfyTELRIC in the

Commission’sMassachusetts§ 271 Orderin 2001. However,theMassachusettsOrder

expresslyheldthatVerizoncannot“demonstrateTELRTC compliancebasedon the[1997]New

Yorkrates”in futureapplicationsfor otherstatesoncetheNYPSCconcludesthat thoseratesno

longersatisfytheAct’s requirementofcost-basedrates.MassachusettsOrder, ~J29; seealso id ¶

30 & StatementofChairmanPowell, p. 2.

BecausetheNYPSChasnow unequivocallyheldthe1997New York ratesaretoo highto

meetTELRIC undercurrentconditions,Verizon’sRhodeIslandapplication— which seeks

section271 approvalin 2002 — plainly cannotbegrantedon thebasisthat its ratesare

comparableto the 1997New York rateorto therelatedMassachusettsrates. Verizonhas

advancednootherevidenceorgroundsthat couldsupporta finding thatits currentRhodeIsland

ratessatisfythechecklist,andits applicationmustthereforebedenied.

VerizoncontendsthattheCommissioncangrantthe instantapplicationdespitethe

NYPSCOrder. Verizonclaimsthatthe“completewhenfiled” rule orotherrelatedprocedural

conventionsforeclosetheCommissionfrom consideringtheNYPSC’s Orderin its decisionon

theapplication.As explainedin detailbelow,theseclaimsarespeciousasamatterof law and

1 OrderonUnbundledNetworkElementRates,Proceedingon Motion oftheCommissionto

ExamineNewYorkTelephoneCompany’sRatesfor UnbundledNetworkElements,Case98-1357
(January28, 2002)(“NYPSC Order”).



arepeculiarlywithoutmerit in light ofthebackgroundofthisproceeding— Verizonknewwhenit

filed theapplicationboththeCommission’sview that the 1997NewYork ratescouldno longer

beavalid benchmarkif theNYPSCfoundthemto betoo high to reflectTELRTC andthatthe

NYPSCwasactivelyconsideringanAU recommendationto do just that. Moreover,relianceon

thoseproceduralconventionsto allowVerizonto win approvalofthis applicationbasedupona

“benchmark”thatis plainly no longervalid wouldconstitutethevery“headsI win, tails you

lose” approachoverwhich thecourtofappealshaspreviouslyexpressedconcernandwould,

ultimately,producethetruly absurdscenarioofapprovalofadeficientapplicationfollowed

immediatelyby aCommissionobligationto exerciseits authorityunder§ 271(d)(6)to revokeor

suspendVerizon’s long distanceauthority(or to orderit to correctthatdeficiency)thatthe

Commissionwarnedaboutin theMassachusettsOrder.

VerizonalsocontendsthattheCommissionshouldignoretheNYPSC’sfinding that

Verizon’s forward-lookingcostsaremuchlower thanthe 1997ratesbecausethe (enormous)

differencerelates“only” to thepassageoftime in adecliningcostindustry. In fact, the

NYPSC’sOrdercontainsnosuchfinding. To thecontrary,theNYPSC’sordermakesclearthat

it mayorderrefundsretroactiveto 1997,whichwould certainlybeappropriategiventhat the

1997rateswereneveranaccuratemeasureofTELRIC. But evenif theratedecrease~were

solelyattributableto thepassageoftime,thatwouldhardlybeareasonto allow Verizonto meet

its checklistobligationto provethatits RhodeIslandratesareTELRIC-complianttodaywith

nothingmorethana shortcut“benchmark”referenceto 1997NewYork ratesthathavebeen

foundnotto be reflectiveof coststoday. Any suchattemptto ignoresubstantialcostdeclines

andto wish awaytheundisputedeconomicrealitythatcostsarerapidlydecliningwouldbe

patentlyarbitraryandcouldnotpossiblysurvivereview. Moreimportantly,Verizon’sapproach

would removeanyhopeofreallocalcompetitionoutsideofNewYork. If Verizoncancontinue



to hidebehindthe 1997NewYork rates— evenin thefaceofexpressfindingsby theregulatory

bodythat setthoseratesthattheydo notreflectVerizon’scosts— it will haveno incentive

whateverto reduceratesin its otherstatesfrom thecurrententry-foreclosinglevels.

It is importantto recognizethatthis is not acasein which apartyis allegingmerelythat

theapplicant’sratesareoutdated.Rather,this is a casein whichtheapplicant’ssolejustification

for its ratesis to relyonold ratesfrom anotherstatethattheotherstatehasitselfdeterminedare

“unwarrantedlyhigh” and,if left in effect,would “impedethedevelopmentofcompetition.”

NYPSCOrderat 8. Verizonplainly couldnotrelyuponthe 1997NewYork ratesin NewYork.

It is absurdto suggestthatit maydo soinRhodeIsland.

Background.At thetimeVerizonfiled its RhodeIslandapplication,anAdministrative

LawJudgein NewYork hadissuedadecisionthatfoundthatthe 1997NewYork switchingrates

werethreetimeshigherthanTELRIC permitsundercurrentconditionsandthatreductionswere

requiredin otherNY UNE ratesaswell. AlthoughtheNYPSCwasactivelyreviewingthis

decisionandcouldhaveprescribednewratesatanytime,Verizonchoseto defendits Rhode

IslandUNErateson thesinglegroundthattheywerecomparableto the 1997New York rates

andtherelatedMassachusettsrates. Verizonmadeno attemptto defendtheRhodeIslandrates

on themeritsor to respondto specificevidencethatdemonstratedthattheseratesaregrossly

excessiveunderTELRIC.

AT&T’s CommentsandReplyCommentsdemonstratedin detailthat Verizon’sRhode

IslandUNErates— andparticularlyits switchingrates— areexcessive.AT&T showedthatthese

rateswerenotremotelybasedonanapplicationofTELRTC to costdata,thattheyareproductsof

erroneousinputsandmajormethodologicalandothererrors,andthattherearemultiple respects

in whichVerizon’s rateshadbeensetin violationoftheveryTELRTC principlesandinputs that

hadbeenprescribedby theRhodeIslandPublicUtility Commission(“RI-PUC”) justa fewdays



beforethis applicationwasfiled. SeeAT&T Commentsat5-14& PittsDeclaration¶~f4-15;

AT&T ReplyCommentsat2-3; seealso WorldComCommentsat 4-10.

NeitherVerizonnortheRI-PUCmadeanysubstantialattemptto disputethatRhode

Islandhadmademajorerrorsin settingall theUNErates,andtheyofferednodefense

whatsoeverfor themethodologyandinputsusedto settheswitchingrates. However,both

defendedtheRhodeIslandUNE rateson thegroundthattheypurportedlyareaboutthesameas

theratesthatwereset in NewYork in 1997andlaterimportedinto Massachusetts.

This wastheonly basison which Verizondefendedits switchingrates. Verizon’sReply

CommentsnotedthatAT&T andWorldComhaddemonstrated“that theswitchingratesin

RhodeIslandcannotbeTELRIC-basedbecausetheinputsusedto calculatetherateadoptedby

thePUCsuffersfrom variousflaws.” VerizonReplyComments,p. 15. But Verizonmadeno

attemptto defendtheinputs. Instead,it arguedthat“thereis no needto examinetheinputs

underlyingtheratesadoptedby the [RI-]PUC, becausethefinal ratesarelower (relativeto cost

levels)thantheratesthatthe Commissionapprovedin MassachusettsandNewYork.” Id. Thus,

VerizoncontendedthatundertheCommission’sprecedents,the latter factestablishesthatits

ratesarewithin thezoneofreasonablenessandthat anymethodologicalandinputerrorswere

harmless.Id. at 8.

TheRI-PUC defendedtheswitchingrateson thesamebasis. In theNovemb~r28, 2001

Orderin which it approvedtheswitchingratesatissuehere,it statedthattheserates“are

adequateto supportfor localcompetition[,]” fortheratesare“lower thanMassachusetts’

comparableUNE ratesin April 2001whentheFCCapprovedMassachusetts’sSection271

application.” Order,p. 5. Similarly, in its consultativefiling beforetheCommission,theRI-

PUCmadeaconclusoiyassertionthatit “found theratesto beTELRIC compliant,”but

ultimatelyreliedon thefact thattherates“are lower thantheswitchingratesin effectwhen



VerizonreceivedSection271 approvalin NewYork andMassachusetts.”RI-PUC Comments,p.

44;seealsoRI-PUCReplyComments,p. 3.

In theirfilings, bothVerizonandtheRhodeIslandPUCacknowledgedthattheNYPSC

wasthenactivelyreconsideringtheswitchingandotherUNE ratesin NewYork andwas

reviewingtheAU’s recommendationthatratesbe resetat onethirdofthe 1997 levels. But they

reliedon theCommission’sholdingin theMassachusetts§ 271 Order thatthemerefactofthe

NYPSC’s“ongoingreviewofUNErates...‘in nowayprovesthattheexistingratesin New

York andMassachusetts‘arenot costbased”(VerizonReplyat 11, quotingMassachusetts

Order), andtheycontendedthatAT&T’s andWorldCom’srelianceon the AUJ’sdecisionwas

thenimproperbecause“theNew YorkAU’s decisionhasnotbeenadoptedby theNYPSCand

evenif it was,thereis nocertaintytheserateswouldconformwith TELRIC standardsin Rhode

Island.” Id., quotingRI-PUC Reportat44-45. VerizonfurthersuggestedthattheNYPSCmight

grantapendingmotionto postponeits reviewoftheNY AU’s decision.VerizonReplyat 11.

VerizonandtheRT-PUCdid not denythatif andwhentheNYPSCadoptednewlower

rates,theRhodeIslandratescouldno longerbejustifiedon thegroundthattheywere

comparableto ratesthathadpreviouslybeenin effectin NewYork orMassachusetts.

LegalDiscussion.TheissuebeforetheCommissionis whetherVerizon’scurrentRhode

IslandUNErates— andparticularlyits switchingrate— satisfyTELRIC today. TheNYPSC‘s

Orderhasnoweliminatedtheonly basisonwhichVerizonhasdefendedits grosslyinflatedUNE

rates. Inparticular,Verizon’sattempttojustify theseratesrestssolelyon the Commission’s

April 2001 holdingin theMassachusetts§ 271 Order. There,theCommissionreluctantly

concludedthatVerizoncouldjustify its Massachusettsswitchingrateson thegroundthatthey

werecomparable(takinginto accountrelativecostdifferences)to thetemporaryswitchingrates

thathadbeenapprovedby theNYPSCin 1997andthathadbeenfoundto satisfyTELRIC in the



Commission’sNewYork§ 271 Order in 1999. Now,Verizonseekstojustify its RhodeIsland

ratesin 2002onthegroundthattheyarepurportedlycomparablebothto the1997NewYork

ratesandto theversionofthoseratesthatVerizonimportedintoMassachusettsin 2000.

However,theMassachusetts§ 271 OrderexplicitlyprovidesthatVerizon’sability tojustify rates

in a state271 applicationon thebasisofthe 1997NewYork ratesendstheinstantthatthe

NYPSCfinds thatthoseratesno longersatisfyTELRIC andorderstheadoptionof superceding

rates. SeeMassachusetts271 Order¶ 29. Any attemptto grantthis applicationon thebasisof

the 1997NewYork ratesandtherelatedMassachusettsrateswould thusbepatentlyarbitrary,

capricious,andcontraryto the law. EaàhofVerizon’sattemptsto argueotherwiseis specious.

TheMassachusettsOrder. As apreliminarymatter,althoughthe Commissiongranted

Verizon’s 2001 Massachusetts§ 271 applicationon thegroundthat its switchingrateswere

comparableto the 1997New York rates,thisholdingwasreachedreluctantlyby adivided

Commission,andit is thesubjectofasubstantialpendingappeal. Thereasonis that, as

ChairmanPowell andtheotherindividual commissionersin themajorityhadnoted,therewas

substantialevidenceboththatthe 1997NewYork switchingrateshadbeeninflatedatthetime

theywereadoptedandthatthoserateshadbecomewildly excessivein the interveningfouryears

becauseofthechangesin marketconditionsandtechnologythathadoccurredduringthatperiod.

First, the 1997NewYork ratesweretaintedandinflatedwhentheywereestablished.

TheNYPSChadbasedtherateson Verizon’sfalsestatementsthat“new switch”discountsthatit

• hadbeenreceivingfrom switchvendorswould beunavailablein thefuture,andVerizon’s

misrepresentationhadsubstantiallyinflatedtheestimatesofswitchcostsunderthemethodology

theNYPSCemployed. Forthisreason,whentheNYPSClearnedofthesemisrepresentations,it

orderedthatthe 1997 switchingratesbeclassifiedas“temporary”andprovidedthattheyhad

takeneffect “subjectto refund”to theextentthattheywerelaterdeterminedto havebeen



inflated. TheNYPSC’srecentorderhasreaffirmedthis conclusion,andit hasorderedfurther

proceedingson thequestionwhetherUNE purchasersareentitledto refundsofall or someof the

differencesbetweenthenewrevisedratesandtheold ratesbackto 1997or someotherpastdate.

NYPSCOrder,pp. 42-47.

Second,therecordin the2001 Massachusetts§ 271 proceedingcontainedoverwhelming

evidencethat,whateverhadbeenthecasein 1997,the interveningdeclinesin switchingcosts,

increasesin usage,andotherfactorsmeantthatthe1997New Yorkratesgrosslyexceededthe

coststhatVerizonwasincurringto provideswitchingin 2001 andthatthe 1997rateswould have

to besubstantiallyreducedwhentheNYPSCcompletedits then-pendingproceeding.Therewas

alsounrebuttedevidencethatthe 1997rateswereradicallyhigherthanswitchingratesthathad

beensetin Oklahoma,Kansas,andanumberofotherstatesin theinterim. Fortheseandother

reasons,therewassubstantialevidencethat grantinglong distanceauthorityto Verizonin

Massachusettswould createasituationin whichUNE purchaserscouldnot competeagainst

Verizonto providelocal servicesbecausetheircostswouldnotbe remotelycomparableto those

ofVerizon,contraryto theverypurposeof § 271.

ThesefactscausedCommissionerTristanito dissentfrom thegrantofthe application.

MassachusettsOrder, 16 FCCRat 9149(CommissionerTristani,dissenting). While themajority

disagreed,ChairmanPowell andothercommissionersin themajority acknowledgedtheevidence

indicatingthattheswitchingrateswereexcessive,statedthattheyfoundthesefactstroubling,but

concludedthatprecedentandpracticalconsiderationsrequiredthemto treatanyratesthatare

comparableto the1997New York ratesasvalid until suchtime astheNYPSCorderedthe

adoptionofsupercedingrates.MassachusettsOrder, 16 FCCRat 9143 (StatementofChairman

Powell) & 9145-46(StatementofCommissionerNess). In particular,theyconcludedthatthe

Commissionlackedtheinstitutionalcapacityto conductits own“de novoevaluation”ofcurrent



switchingcosts“within theconstraintsofthis 90 dayproceeding”andthat theCommissioncould

not“speculate”on theoutcomeofthethen-pendingNYPSCproceeding“evenif it is generally

acceptedthat therateis likely to be loWer.” Id. at 9043 (StatementofChairmanPowell).2

Whatis decisiveforpresentpurposes,however,is thattheMassachusetts§ 271 Order

explicitly heldthatoncetheNYPSCconcludedits then-pendingproceedingandorderedthe

adoptionofsupercedinglowerrates— asit nowhas— Verizonlosestheability tojustify

switchingratesin otherstatesby referenceto theNYPSC’s1997 switchingrates. The

Commission’sOrderexpresslystatesthat“[i]f theNewYork CommissionadoptsmodifiedUNE

rates,futuresection271 applicantscouldno longerdemonstrateTELRIC complianceby showing

thattheirratesin the applicantstatesareequivalentto orbasedon thecurrent[1997]NewYork

rates,whichwill havebeensuperceded.”MassachusettsOrder, ¶ 29; accord16 FCCRat9143

(StatementofChairmanPowell). Moreover,the Commissionfurtherstatedthat“a decisionby

theNew York Commissionto modify theseUNE ratesmay” causeVerizonto fall out of

compliancewith § 271 andrequiretheCommissionto exerciseits authorityunder§ 271(d)(6) to

revokeorsuspendVerizon’s long distanceauthorityorto orderit to correctthedeficiencies.

MassachusettsOrder, ¶ 30;see¶ 31 n. 78 (futureNYPSCordercouldresultin “Verizonfalling

outof section271 compliancein Massachusetts.”).As ChairmanPowellexplained,therecanbe

“situations”in which suchanNYPSCdecisionwouldmeanthatVerizonhas“ceasedto meet

[one] oftheconditionsrequiredfor [section271]approval”under § 27l(d)(6)andin

which theNYPSCorder“would havethepracticaleffectofrequiringVerizonto find anewcost-

basedratesfor switching.” 16 FCCRat9143 (Statementof ChairmanPowell).

2 TheMassachusettsOrder is nowbeingappealedonthe ground,amongothers,thatthis wasan

abdicationoftheCommission’sresponsibilityunder§ 271(c)(2)(B)(ii)to denyapplicationswhen
UINEs arenotcurrentlyavailableat theBOC’s currentcostsofprovidingthem.



The“completewhenfiled” rule thushasnoproperapplicationto evidencethatis

submittedby partiesotherthanthepetitioningBOC andthatestablishesfactsthatrequiredenial

oftheapplication. This is simplecommonsense.A rulethatrefusesto considerlatefiled BOC

evidencemerelymeansthatthe90 dayclockwill berestartedandthat theapplication,if

meritorious,will begranteddayslaterthanit otherwisewouldbe. By contrast,arule thatrefuses

to considertimely-submittedevidencefrom opponentsto an applicationwould resultin the grant

ofapplicationsthat do not satisfythechecklistor theotherstatutorystandardsandthatmustbe

denied. In this regard,theCommissionhasconsideredordersofstatecommissionsthat are

relevantto the questionofwhetheraBOC in anotherstateis in compliancewith thechecklist

evenwhentheorderswereissuedonly two weeksbeforetheendofthestatutory90-dayperiod.

Michigan 271 Order, ¶ 155-156(relyingonaproposedorderof ahearingexamineroftheIllinois

CommerceCommissionbecauseit “providesevidencerelevantto ourinquiry regardingthe

readinessofAmeritech’sOSSforMichigan”).

Further,evenif the“completewhenfiled” rule appliedto submissionsby partiesother

thanthepetitioningBOC, therule hasno applicationto theNYPSC’sOrder. This orderis not

evidenceofthe levelof aBOC’sOSSorhotcut performanceorsomeother“fact” whose

veracityis in doubt. Rather,theNYPSCOrderestablishes— undertheCommission’sown

explicitprecedents— thatVerizoncannotjustify its switchingandotherUNErateson thesole

groundthattheyarecomparableto 1997New York rates. TheNYPSCOrdermeansthat

Verizon’sRhodeIslandUNE ratescanno longerbeconclusivelypresumedto fall within azone

ofreasonablenessandthattheCommissionmustdecidetheapplicationon thebasisofthe

evidenceasto whethertheratesin factsatisfyTELRIC. Here, asexplainedabove,the

undisputedevidenceestablishesthattheydo not.



NorcanVerizonplausiblysuggestthattheCommissionshouldignoretheNYPSCOrder

basedon sometheoryof surpriseorprejudice.At thetimetheapplicationwasfiled, Verizon

knewtheNYPSCwasreviewingtheNY AU’s proposeddecisionandcouldadoptnewlower

ratesanyday. Yet Verizonelectednot to adoptswitchingratesthatit coulddefendasbasedon

reasonableinputsandareasonableapplicationofTELRTC. Instead,Verizonchoseto import

ratesbasedon the 1997New York ratesandto arguethattheseratesshouldbedeemedto satisfy

TELRTC becausetheNYPSChadnot yetorderedlowerrates,andmight rejecttheAU’s

recommendationormight chooseto stayits considerationoftheAU’s recommendation.

VerizonReplyComments,p.11. ThefactthatVerizon’spredictionshaveprovento be false

scarcelyconstitutessurpriseorprejudice. Verizonexpresslyassumedtherisk that theNYPSC

would find thatTELRTC now requireslowerratesandthatthis factwould requirerejectionofthe

extremeclaimsonwhich Verizonelectedto restthis application.

In addition,Verizonignoresthatthe Commissionhasrepeatedlywaivedtherequirements

ofthe“completewhenfiled” rule atthebehestofVerizonandotherBOCsin otherwise

indistinguishablecircumstanceswhenthewaiverwould allow theCommissionto grantaBOC’s

application. Kansas-OklahomaOrder,¶~J23-27(2001)(relyingon ratesfiled on 63rd dayof the

90-dayreviewperiod);TexasOrder, ¶ 39 (relying on performancedatafor daysafterthe20th

day);Pennsylvania271 Order,¶~f95, 98 (grantingVerizonawaiverto submitandrelyupona

newresaletariff governingDSL threeweeksbeforetheendofthe90 dayperiod);Connecticut

271 Order, ¶~[.29, 34-38 (grantingVerizonawaiverto submitsimilar evidenceattheendofthe

90 dayperiod);seealsoNewYorkOrder,¶1139& 166n.511 (denyingmotionsto strikelate filed

BOC evidence).

TheKansasOklahomaOrderprovidesastarkexample.There,evidencesubmittedin the

commentshaddemonstratedthattheUNEratesin effectat thetime oftheapplicationwere



excessive,andtheCommissiongrantedtheapplicationonthebasisofratesthatwerefiled and

that tookeffectonthe
63

id dayofthe90-dayreviewperiod. TheCommissionreasonedthat

opponentsoftheapplicationhadanopportunityto commenton therevisedratesandthatthe

reasonsfor the“completewhenfiled” rule— thepreventionofsandbaggingby thepetitioning

BOC — did notapply in thatsituation. Kansas/OklahomaOrder, ¶1123-27. Thosesame

considerationsapply,afortiori, to AT&T’s relianceon theNYPSCOrder. BecausetheNYPSC

Orderwasnotreleaseduntil January28, 2002, it couldnot havebeenbroughtto the

Commission’sattentionat anyearliertime,andVerizoncanbegivenafully opportunityto

commenton theNYPSCOrder— althoughnot evenVerizoncandisputethatit eliminatesthe

only basisonwhichVerizonhaddefendedorcouldattemptto defendits excessiveswitchingand

otherUNErates.

Thus,evenif the“completewhenfiled rule”hadanyapplicabilityto the instantsituation,

theCommission’sprecedentswould requirethattherulebewaivedhereaswell. Indeed,it

would bearbitraryandcapriciousfor theCommissionto refuseto do so. CompareTranscriptof

OralArgument,Sprint v. FCC, No. 01-1075,p 22 (D.C. Cir. Sept.17, 2001)(Court suggested

thattheFCC’s relianceonratesin otherstatesto demonstratecompliancewith TELRIC but not

to demonstratenoncompliance”meanstheFCCsaysthat, “Headswewin, tailswewin” and

commentedon “blizzardofex partecommunications”by theBOC thatprovidedthebasisfor the

Commission’sfindingofchecklistcompliance).

Verizon’sproposedapplicationofthe“completewhenfiled” rule would also leadto other

absurdities.Evenif theRhodeIslandapplicationcouldbegrantednowby ignoringtheNYPSC

decision,theCommissionwouldbe requiredsimultaneouslyto commenceaproceedingunder§

271(d)(6)to addresswhetherVerizon’sauthorizationshouldbe “revoke[d]” or“suspend[edj”

unlessit “correct[s] thedeficiency”by immediatelyreducingits switchingratesto thelevels



requiredby theNYPSCdecision. Inparticular,§ 271(d)(6)providesfor suchaproceedingif a

BOC thathasreceivedlong distanceauthorityhas“ceasedto meetanyoftheconditionsrequired

for” agrantof longdistanceauthority. As theMassachusetts§ 271 Ordermakesexplicit, a

NYPSCOrderthat supersedesthe 1997switchingrateseliminatesthesolebasisonwhich

Verizon’sswitchingratescouldbefoundto satisfythechecklist. MassachusettsOrder, ¶ 30 &

StatementOfChairmanPowell,p. 2. It wouldbeabsurdto granta § 271 application.onFebruary

24, 2002, andthenbe required,dayslater, to revokeorsuspendtheauthorityon thebasisofa

factthatwasplacedbeforetheCommissionnearlyamonthbeforetheFebruary24, 2002

deadlinefor thedecisionon theapplication.

ChangeIn TheLawPrinciplesAreInapposite. Therealsois nobasisfor Verizon’s claim

thattheNYPSCdecisionis a“changein thelaw” andthatthis foreclosestheCommissionfrom

relyingon thisdecisionin ruling on theapplication. Here, Verizonis apparentlyinvoking the

Commission’srulings thataBOC’scompliancewith thecompetitivechecklistis to beassessed

on thebasisoftheregulationsthatarein existenceatthetimethatthe applicationis filed andthat

anapplicationneednotbedeniedbecausetheBOC doesnot immediatelycomeinto compliance

with arevisionto theregulationsthattakeseffect while theapplicationis pending. SeeTexas

§ 271 Order, ¶1128-88;NewYork~271Order1131.~

However,therehasbeennochangein thelaw here. Thepertinentlaw is thatUNErates

mustsatisfyTELRIC, andthishasbeenthegoverningFCCregulationatall relevanttimes.

UndertheCommission’sprecedents,theNYPSCrateordersaresimply evidenceofwhether

particularratesdo or do not satisfyTELRTC. In particular,theMassachusetts§ 271 Order

deemedthefactthatVerizon’s Massachusettsswitchingrateswerecomparableto the 1997New

~For example,theCommissionadoptedits line sharingregulationwhile SBC’s Texas
applicationwaspendingandit heldthat SBCdidnothaveto implementthis requirement



York ratesto beconclusiveevidencethat thoseratessatisfiedTBLRIC — regardlessoftheother

evidencethattherateswereexcessive— until suchtime astheNYPSCadoptssupercedingrates.

BecausetheNYPSCOrderhasadoptedthesesupercedingrates,Verizoncanno longerrely on

the 1997NewYorkratestojustify its RhodeIslandswitchingratesbut mustrelyonother

evidenceto demonstratethattheysatisfyTELRTC. Becausethereis no othersuchevidenceand

becauseAT&T’s andWorldCom’sshowingthatmethodologicalandothererrorsmeanthat the

RhodeIslandswitchingratesarewildly excessiveis unrebutted,the instantapplicationmustbe

denied.

Further,Verizon’sclaimswould fail by theirowntermsevenif theNYPSCOrderwerea

changein the law. Although theCommission’s§ 271 ordersdo notrequireBOCsto demonstrate

immediatecompliancewithnewregulationsthat areadoptedwhile an applicationis pending,

thoseordersassumethattheBOCwill in fact comeintocompliancewith thenewregulationsin

accordancewith theirtermsaftertheapplicationis granted. See,e.g., TexasOrder, ¶1128-88.

Thus, if theNYPSC’sdecisionwereachangein the law, Verizonwouldbeobligatedto reduce

its switchingratesto levelscomparableto thosein NewYork. Andcritically, becauseVerizon

caneffectthoseratereductionsvoluntarily with thestrokeofapen,Verizon’s obligationto make

thosechangeswould takeeffectimmediately.

EffectiveDateofNYPSCOrder. Finally, Verizoncannotlegitimatelyrelyon thefacts

thatthedeadlinefor thedecisiononthis applicationis February24, 2002,but thattheNYPSC

hasnotrequiredthat thenewsubstantiallyreducedNewYorkratestakeeffectuntil fourdays

later, i.e.,March 1, 2002.~~Indeed,any suchclaimis specious.

immediatelybutcouldcomeinto compliancewith theregulationin accordancewith its terms
afterthe applicationwasgranted.Texas§ 271 Order, ¶1128-88.
4



First, thesignificanceoftheNYPSC’sorderis not thatit hasorderedratereductionson a

certaindate. Rather,it is thattheNYPSChasfoundthat, undercurrentconditions,theswitching

usageratesthatit adoptedin 1997do not complywith TELRIC andarein factalmostthreetimes

toohigh. This finding conclusivelyrefutestheonly basisonwhich Verizonhasclaimedthatits

RhodeIslandswitchingratessatisfyTELRTC. Indeed,theultimatebasisforthat claimis that

(i) thehighrateshadbeenapprovedby theNYPSCin 1997andthoserateshadbeenheldto

satisfyTELRIC in the 1999NewYork§ 271 Order, and(ii) theCommissiongavecofitinuing

conclusiveeffectto the 1997 finding in its Massachusetts§ 271 Order in 2001. But the latter

conclusionwasreachedonlybecausetheNYPSChadnotyet adoptedasupersedingorder

adoptinglowerratesandbecausetheCommissionrefusedto “speculate”abouttheratesthat the

NYPSCwould find appropriatebasedon arecordthat containedaccurateinformation(asthe

1997recorddid not) andthatreflectedcurrentmarketconditionsandtechnologies.See

MassachusettsOrder, StatementofChairmanPowell,p. 2. TheNYPSC’scurrentfinding that

the 1997ratesarenot TELRIC compliantin today’sconditionseliminatesanybasisfor a finding

that theprior NewYorkratesareavalidbenchmarktoday,regardlessofwhenVerizon’snew

revisedtariffs takeeffect. In short, it is theNYPSC’s findingsandconclusions,not the effective

datesofVerizon’s tariffs, thatarerelevanthere.

This claimis alsobaselessfor asecondindependentreason. Verizonis not arguingthatit

hastheright to holdoff reducingits RhodeIslandswitchingratesto theNew York levelsuntil

theMarch 1, 2002effectivedateofthenewNewYork tariffs. NorhasVerizoncommittedthatit

will voluntarilyadoptthenewNewYork ratesin RhodeIslandby thatdate. To the contrary,

Verizon’sclaimis thatthe Commissionis permittedorrequiredto grantit longdistanceauthority

TheNYPSCorderis effectiveonJanuary28, 2002,but requiresthatVerizonfile tariffs that
containtherevisedrateswithin 20 days(i.e., byFebruary17, 2002)andthatthetariffs
incorporatingthoserateswill takeeffect 10 dayslater(byMarch 1).



nowwithoutrequiringanyreductionin theRhodeIslandswitchingratestoday,onMarch 1,

2002,orat anytimein thefuture. In Verizon’s view, theCommission’staskis merelyto assure

thattheratesin effectin RhodeIslandon February24,2002 arenohigherthanthosein effectin

NewYork on thatdate.

This is simplywrong. TheCommission’sjob is notjust to determineif theBOC canbe

deemedto be in compliancewith thecompetitivecheckliston thedateof thedecision.To the

contrary,theCommissionhasmadeit explicit thatits decisionsgrantinglongdistanceauthority

canandmustpredictthattheBOCwill bein compliancewith thechecklistaftertheauthorization

takeseffect. As theCommissionhasstated,thegrantofa § 271 applicationrequires”a

predictivejudgment”thatthepetitioningBOC will actuallyfurnishthe checklistitemsin accord

with thestatutoryrequirementsin thefuture,notmerelythatit is providingtherequired

nondiscriminatoryandcost-basedaccessto networkelementstoday. AmeritechMichigan,¶ 113;

seeid. ¶ 110 (“the BOCmaypresentoperationalevidencethattheoperationssupportsystems

functionstheBOC providesto competingcarrierswill beableto handlereasonablyforeseeable

demand,”regardlessofwhethertheBOCis meetinglower levelsofdemandonthedatethe

applicationis decided). Moreover,assurancethataBOC will continueto complywith its § 271

obligationsafterobtaining§ 271 approvalalwayshasbeena corecomponentofthe

Commission’sdeterminationsunder§ 271. See,e.g.,Kansas/Oklahoma§ 271 Order¶ 269;

Massachusetts§ 271 Order¶ 236; NewYork~~271 Order¶ 429; Pennsylvania§ 271 Order

¶ 127.

Thus,evenunderVerizon’sview oftheNYPSCdecision,theCommissioncannotgrant

anapplicationonFebruary24, 2002unlessit finds thatVerizonwill reduceRhodeIslandratesto

theNewYork levelsno laterthanMarch 1, 2002. This commonsenseconclusionis reinforced

bothby § 271(d)(6)’sassumptionthattheCommissionwill revokeor suspendanauthorization,



orto takeotherappropriateremedialaction,if aBOC ceasesto satisfytherequirementsof§ 271

afteranauthorizationhasbeengrantedandby theMassachusetts§ 271 Order~ holding(1130)

that enforcementactionwouldberequiredin that stateif theNYPSCadoptslowersuperceding

ratesbeforeVerizonotherwiseadoptsTELRIC compliantratesin thatstate.SeealsoStatement

ofChairmanPowell,at2.

Forall thesereasons,AT&T respectfullysubmitsthattheNYPSC’sdecision

requiresthattheCommissiondenyVerizon’sRhodeIslandapplication.

Verytruly yours,
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